THE NEW PORTABIL

TY:

WHAT ALL SURVIVING SPOUSES MUST KNOW

BY JESSICA GALLIGAN GOLDSMITH

When the Federal govern-
ment enacted the 2010
Tax Relief Act, significant
changes were made to the
estate tax law. |

In particular, the 2010 Tax Relief
Act increased the federal estate tax
exemption (also known as the Federal
credit shelter amount or “CSA”) to $5-
million per person and permitted porta-
bility of the first spouse’s CSA. The CSA
is the amount that one can bequeath
free of Federal estate tax to person(s)
other than a spouse or charity (no estate
tax is imposed on marital or charitable
bequests). Both of these changes were
extremely favorable. .

Prior to January 1, 2011, the CSA
was $3.5 million and was not portable.
Under this regime, if a married per-
son bequeathed all of his or her assets
to a surviving spouse, the CSA of the

deceased spouse was lost forever. In
addition, marital property held jointly
did not qualify as part of the CSA of
the first spouse to die. Therefore, before
2011, the first spouse to die had to (a)
own separate property, and (b) leave
this property directly to the children
(or in a trust for the spouse and/or
children) in order to use his or her CSA
and pass such property to the children

- free of estate tax. This made estate plan-

ning challenging for even moderately
wealthy couples.

For example, prior to Jan. 1, 2011,
if a married couple each owned $3.5
million of separate property, then each
of them could bequeath his or her own
property directly to the children utiliz-
ing both CSAs. In this scenario, the chil-
dren received the entire $7 million from
their parents and owed no federal estate
tax. Alternatively, if the wife died and
left her property to her husband, the
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wife's CSA was lost. When the husband
subsequently died, the $7 million in his
estate passed to the children with only
his CSA available to shelter the assets.
In this instance, the children received
the same $7 million in property; this
time subject to more than $1 million in
Federal estate tax.

However, thanks to the 2010 Tax
Relief Act, beginning on Jan. 1, 2011
each spouse’s CSA is now portable to
the surviving spouse. This means that
if the first spouse dies and does not use
his or her CSA, the second spouse can
still use the first spouse’s CSA in his or
her estate. Therefore, it no longer mat-
ters whether the first spouse owns any
separate property or leaves all of his or
her property to the surviving spouse
outright. Since the CSA is now $5 mil-
lion per person and portable, if the first
spouse does not use his or her CSA, the
children can still receive a total of $10
million from the surviving spouse (even
if this property was acquired by the

.surviving.spouse after the death of the
 first spouse) without owing any Federal

estate tax.
Portability is a significant advantage

" forthe married taxpayer. However,there | '
are some caveats. First, portablllty isnot
available under state law. Thus, couples

may still owe state estate tax on the
death of the surviving spouse. Second,

portability is currently only available
under federal law to heterosexual mit="

ried couples. Third, if one remarries and

is widowed again, the portability from
the first spouse is lost. This may give
some people pause before remarrying.
Finally, in order to qualify for portability,
one must timely file a federal estate tax
return for the estate of the first spouse.
Thus, many estates that currently fall
below the $5 million filing threshold
will need to file a federal estate tax
return in order to maintain this option
for the surviving spouse.

The federal estate tax return is due
nine months from the date of death,
however the due date may be extended
by another six months if an extension
is filed before the original due date.
federal estate tax returns for January
2011 estates, the first estates that qual-
ify for portability, are due this month.:
Anyone wishing to take advantage
of portability should be sure to file a
Federal estate tax return before the
respective due date so as not to lose
this unique opportunity to avoid the

- imposition of federal estate tax.
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